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RECENT CASES 

Banks & Banking — Bills and Notes — Funds of Debtor — Failure to 
Apply — Discharge of Surety. — Tatum v. Commercial Bank and Trust 
Co., 69 S. (Ala.) 508. — Held, a bank holding notes indorsed to it by the 
payee who was the principal debtor, of which it had knowledge, and 
which failed to apply payee's deposit after maturity of notes to their pay- 
ment, thereby discharges the accommodation maker. 

It is universally held that a bank may apply the amount credited to a 
depositor to a debt to it by such depositor, 1 Morse on Banks & Bank- 
ing § 324. Decisions are conflicting as to whether the bank is duty bound 
to do so for protection of indorser or surety. The prevailing rule seems 
to be that a bank is not under obligations to appropriate a balance due to 
the maker in payment of the liability of a surety. National Mahaiwe 
Batik v. Peck, 127 Mass. 298; Citizen's Bank v. Booze, 75 Mo. App. 
188. Another view treats the deposit as being security for the note and 
so holds that bank's permitting depositor to withdraw this, effects a 
discharge of the surety. Burgess v. Deposit Bank, 30 Ky. Law Rep. 177 ; 
Commercial National Bank v. Henninger, 105 Pa. 496. But this usually 
applies only where the deposit is to the credit of the party primarily 
liable on the note. First National Bank v. Peltz, 176 Pa. 513- This doc- 
trine is further restricted in some of these jurisdictions by holding that 
failure of bank to appropriate funds placed there after maturity does 
not discharge surety. National Bank of Newburgh v. Smith, 66 N. Y. 
271. This restriction, however, is not logical. The lien theory adopted 
by the principal case cannot be sustained because there is no property in 
the hands of bank belonging to the debtor to which the surety on pay- 
ing can be subrogated. It should be observed that the principal case 
extends the security doctrine to protect the surety even where the deposi- 
tor is an accommodated payee. 

M. H. L. 

Bills and Notes — Bona Fide Purchaser — Knowledge of Director. — 
Hardin et al. v. Dale et al., 146 Pac. (Okl.) 717. — A corporation, the 
payee of a note, had been notified that the consideration for which it 
was given had failed. Thereafter, before maturity and for value, the cor- 
poration transferred the note to one of its directors who had no actual 
knowledge of the fact. Held, the director was chargeable with notice 
and was not a purchaser in good faith. 

In general, a corporation has imputed knowledge of all matters brought 
to the notice of its directors and officials. Mutual Investment Co. v. Wild- 
man, 182 111. App. 137; Arthur v. Harrington, 211 Fed. 215. The con- 
verse of this doctrine, as regards banks, is thus laid down: "Whatever 
knowledge a director has or ought to have officially, he has or will be 
conclusively presumed to have as a private individual." Morse, Banks 
& Banking, § 137. See also State Bank of Indiana v. Mentzler, 125 Iowa 
101; McKarty v. Kepreta, 139 N. W. (N. D.) 992 (Spalding, C. J., and 
Bruce, J., dissenting). A person will be held to have notice as an indi- 
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vidual of what he does as agent of a corporation. Lancaster v. Collins, 
7 Fed. 338; Boit &■ McKenzie v. Whitehead, 50 Ga. 76. In some juris- 
dictions an agent of an industrial corporation is chargeable with notice 
of equities against commercial paper, where the corporation as payee 
or indorsee had actual notice. Mason v. Jones, 7 D. C. 247; Webb v. 
Moseley, 70 S. W. (Tex.) 349. This coincides with the doctrine of the 
principal case, but in a few states such . facts are merely evidence of 
bad faith to go to the jury. Phillips v. Loyd, 83 Ga. 536; Martin v. John- 
ston, 134 Neb. 797. 

S. H. S. 

Carriers — Carriage or Passengers — Breach of Contract— Damages — 
Humiliation. — Freeman v. Clark, 177 S. W. (Tex.) 1188. — When plain- 
tiff, contemplating attending a Confederate Reunion, was induced by the 
traffic agent of defendant railroad to travel over its lines, and to influence 
his friends to do so, by the promise to furnish through first-class chair- 
car transportation, held, in an action for breach of such contract, the 
plaintiff could not recover for any humiliation he sustained because the 
friends whom he had induced to go with him were compelled to ride in 
inferior cars. 

The following is the generally accepted rule of damages for breach of 
contract: The damages recoverable for breach of contract are those 
which might reasonably have been contemplated by the parties. Hadley 
v. Baxendale, 9 Exch. 341. Mental suffering, resulting from breach of 
contract, has been held not to be a subject for compensation. Russell v. 
Western Union T. Co., 3 Dakota 315 ; Beaulien v. Great Nortltern Ry., 
103 Minn. 47; Sedgwick on Damages, Vol. I, p. 65. If, however, mental 
anguish is such a necessary and natural result of the breach of contract 
as that the party breaking it can be held to have contemplated such 
mental suffering, a recovery may be allowed. K. and T. Ry. Co. of Texas 
v. Ball, 61 S. W. (Tex.) 327. Where a carrier compelled a white woman 
to ride in a negro coach, it violated its contract, and for such breach is 
liable for the mental pain and humiliation suffered as the direct result 
of the breach, though unaccompanied by physical injury. See also Cole 
v. Gray, 70 Kan. 705. These cases serve as precedents for the view of 
the principal case upon this point at page 1 189. There has been much 
confusion as to the test to be adopted in determining whether to allow 
recovery for mental anguish, distress and humiliation. The true test 
seems to be: "Where other than pecuniary benefits are contracted for, 
other than pecuniary standards will be applied in the ascertainment of 
damages flowing from the breach." ' Wadsworth v. Western U. T. Co., 
86 Tenn. 695. This test is borne out by the case of Lewis v. Holmes, 
109 La. 1030, where a breach of a contract to furnish a trousseau for a 
bride was held naturally to involve mental suffering. See also Smith 
v. Leo, 92 Hun (N. Y.) 242. If one of the contracting parties receive 
special notice of circumstances that make mental suffering a natural con- 
sequence of the breach, recovery may be had. Thus, "Undertakers, who 
contract with parents to keep safely the body of their deceased child 
until they should be ready to inter the same, are liable, on breach of such 
contract, in damages for mental anguish caused thereby." Reinhan v. 



